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Arising out of Order-In-Original No 02/AC/Dem/2017/RTP Dated: 28/12/2017
issued by: Assistant Commissioner-Central Excise (Div-V), Ahmedabad North,
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M/s Phenix Procon Pvt Itd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TXBR T GeALEToT 3TdE
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ﬁmﬁaﬁ%mﬁﬁmgﬁwﬁﬁﬁﬁﬁ%mmmﬁﬁmw
mﬁmmﬁmﬁm@mﬁ,mwmmmﬁmw%@mm
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

-micler the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
(1) ey woree Ys (@re) PrammEa, 2001 @ Fan 9 @ sila ARREE gus dear 5U-6 i @) ufaal A, 9fa
N bl @ e R and [
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The .above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a Ccopy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Maijor Head of Account.
(2) [ AdaEst @ e GIE] ¥ @ @ e Gudl ar gl @ 8 A ) 200 /-~ W AUal WG 3l
Il s i Qi dlika ) I 2 T 1000/ @) W PIEAE G |
The revision application shall be accompanied by a fee of Rs.200/- where the amountinvolved is
Rupees One Lac or less and Rs.1,000/- where the amourit involved is more tnan Rupees One

Lac.
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Appeal to Custon, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA. 1944 an appeal lies o=
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To the west regional bench of Customs, Excise 8 Service Tax Appellate Tribunal
(CESTAT) al 9 floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
thar, as mentioned in para-2(i) (a) above. ;

“(2) Ay g e (3de) Fraaal), 2001 @1 GRL 6 B aicnla wrE zu-a 0 ReilRa e s anflen
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The appeal to th2 Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied agéa’. st
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectiveiy in the form of crossed bank draft in favour of Assit. Registar of a branch of any

nominate pubiic secior bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

3) A gy Ay 3 g el andel @l R Aar @ o) yed g alwy @ A e w1 gudai @u @
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application o the Central Govt. As the case may be, is filled to avoid
scriploria worlc if excising Rs. 1 lacs fee of Rs.100/- for each.
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lCl)rrle_tcopg ;ifbapplication ?r 0.1.0. as the case may be, and the order of the adjournment
authority shall beer 2 court fee stamp of Rs.6.50 aisa as prescri [ k
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k /—\tteir'uliqn in invitgd to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
speci[i.ed-under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be suhject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(iy . amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(1ii) amount payable under Rule 6 of the Cenvat Credit Rules.

Sprovided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the

commencement of the Finance (No.2) Act, 2014.
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Il Any person aggrieved by an Order—in—f-\pﬁeal issued under the Central Goods and Services
) Tax Act, 2017/Goods and Services Tax

Tax Act, 2017!lntegrated Goods and Services ;
re the appropriate authority.

(Comp_ensation to States) Act, 2017, may file an appeal befo
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ORDER-IN-APPEAL
M/s Phenix Procon Pvt Ltd., Vilage-Gangad, Ahmedabad
(henceforth, “appellant’) has filed the present appeal against the Order-in-
Original No.02/AC/Dem/2017/RTP dated 28.12.2017(henceforth,
‘mpugned order’) passed by the Assistant Commissioner CGST&CX, Division
V. Ahmedabad North (henceforth, “adjudicating authority’).

% The facts of the case, in brief, are that based on audit, the
appellant, a manufacturer of bricks falling under chapter head no. 6810
of Central Excise Tariff Act 1985 was issued a show cause nofice dated
22.11.2016 disallowing CENVAT credit of Rs.5,13,060/- and Rs.5,51,556/-
availed on input CT Bars, Ready Mix Concrete(RMC) and input services i.e.
works contract used for construction respectively which was decided

under the impugned order confirming said demand along with interest

and penalty.

3 Being aggrieved with the impugned order the appellant preferred
this appeal contesting inter alia, the following:

(;) As per the definition of the input service provided under rule 2(k) of
the Cenvat Credit Rules, 2004, input used in manufacture of capital
goods in the premises of the manufacturer which are further used in
the manufacturing process falls under the definition of inputs and-
hence eligible for credit.

b) The goods in question were used in manufacture/repair and
maintenance of capital goods producing the final product.

c) As per the term of Cenvat Credit Rules, capital goods include
components, spares, and accessories of specified goods. The only
condition is that it should be used in factory of manufacture.

d) Item which are used for repair and maintenance of machineries are
eligible inputs for Cenvat credit.

e) Ready Mix Concrete(RMC) and construction services are used in
the foundation of capital goods/machinery. 3

f) Inputs used for repair and maintenance of capital goods are held
eligible for Cenvat credit. They cited following decisions;

CCE v/s India Cements-2006(199)ELT75(Tri), Hotline Glass Ltd v/s
CCE2007(207)EL589(Tri) Ispat Indusrtres Ltd v/s GCE

etc, @
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4, In the personal hearing held on 25.07.2018, Shri R. Subramanya ,
Advocate, represented the appellant and reiterated the grounds of
appeal. He pointed out case of Thiru Arooran Sugars reported in 2007(3595)
ELT 373(Mad.) in their favor.

5. | have carefully gone through the appeal papers and other
documents submitted by the appellant. The appellant requested fo
condohe the delay of 11 days which was caused because of four of
authorized person which appears to be genuine and | accept the same.
The issue of eligibility of CENVAT credit as ‘input on CTD Bars Ready Mix
Concrete(RMC) and construction/works contract as ‘input service' needs
to be decided in the present appeal. The adjudication authority held that
CTD Bars and RMC used in construction of factory premise cannot be
considered as input and service of construction or execution of works
contract used for construction of factory premise are not eligible as input

service and hence credit availed were ordered to be repaid.

é. So far as the use of CTD Bar & Ready Mix Concrete(RMC) are
concemn, | find that Cenvat credit has been availed under the head ‘input.
The definition of input as provided under rule 2(k) of Cenvat Credit Rules
2004 during the period under dispute is under:

(k) “input” means-

(i) all goods used in the factory by the manufacturer of the final product; or

(ii) any goods including accessories, cleared along with the final product,
the value of which is included in the value of the final product and goods
used for providing free warranty for final products; or

(iii) all goods used for generation of electricity or steam or pumping of
water for captive use; or

(iv) all goods used for providing any output service; or

(v) all capital goods which have a value upto ten thousand rupees per piece.

but excludes-

(A) light diesel oil, high speed diesel oil or motor spirit, commonly known as
petrol;

(B) any goods used for -

(a) construction or execution of works contract of a building or a civil
structure or a part thereof; or

(b) laying of foundation or making of strucgpreé”fér}i'sgp\gort of capital goods,

except for the provision of service poft'ror,r’ m"—thﬁ\eﬁgﬁptlon of a works

contract or construction service as Iisteidﬁ'uﬁder Ci"é'USfi ;(Ej}of section 66E of
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_(C) capital goods, except when, -
(i) used as parts or components in the manufacture of a final product; or

(ii) the value of such capital goods is upto ten thousand rupees per piece;

(D) motor vehicles;

(E) any goods, such as food items, goods used in a guesthouse, residential
colony, club or a recreation facility and clinical establishment, when such
goods are used primarily for personal use or consumption of any employee;

and

(F) any goods which have no relationship whatsoever with the manufacture
of a final product. :

Explanation. - For the purpose of this clause, "free warranty” means a
.warranty provided by the manufacturer, the value of which is included in
the price of the final product and is not charged separately from the

customer;

The appellant has availed Cenvat credit on CTD Bar & Ready Mix
Concrete(RMC) under the head ‘input’.

7. From the Order-In-Original, | find that the adjudicating authority has
mentioned the appellant’s submission in para 8.1 to 8.5. In para 8.2,
appellant have submitted that the goods in question were used in the

manufacture/repair and maintenance of capital goods. In their further

submission they have reiterated and explained that impugned goods

have been used for periodical maintenance. | find that the adjudicating

authority has not examined the submissions of the party af all and have
proceeded to validate the allegations made in the Show Cause Notice.
The impugned order very casually examines the goods namely CTD bar
and RMC as such and came to the conclusion that the impugned goods
were used in the construction of factory premises. | find from para 11.3 of
the impugned order that the original adjudicating authority states that;

41 find that the assessee without giving the correct position of

the issue, just explained the definition of “inputs” as per Rule
2(k) of CenVcn‘ Credit Rules, 2004 and submitted that the
inputs used in the factory premises for manufacture of capital
goods, also fall under the definition of Inputs. | find that during
the course of audit, the officers had observed that they had
availed Cenvat credit on CTD Bars/RMC which are used in
construction of factory premises.”
This approach in adjudication is not proper and legal. It is a settled law of
jurisprudence that  when department is making the allegations,
department has to prove it and not the pg/rf'yjfl%?/?@{er | would like to

examine the department's ollego’rrons.czs_é_-!,fwei{--_+o§a_:a inal authority's
DL} sl I
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finding. | find that the appellant has repeatedly, through various
submissions, have stated that the material has been used for repair and
maintenance of the capital goods etc. They may have faltered in
categorizing the goods under the category of capital goods or input but
fact remains that his submissions should have been examined by the
department whether his claim of cenvat credit is faling under the
category of capital goods or input service and also whether the goods
have been used for renovation, maintenance etc. as claimed by the
appellant, which is permissible under the definition of input service under
Rule 2(l)(ii) of Cenvat Credit rules,2004 under the head modernization,
renovation or ‘repairs of a factory premises’. If we consider ‘repair of a

factory premises then it will become very clear that various items i.e.

cement, concrete, CTD Bar etc will be used for renovation and repairs of
a factory premises and hence will be allowable. | find that the impugned
order has completely failed in examining this aspect and has proceeded
in a straight jacket manner to consider 'CTD Bar/RMC' being an excluded
item. If the appellants submission would have been examined
objectively, the department would have redlized that the definition
provides keywords like ‘Yepair of factory premises’ ‘modernization’
tenovation’ etc. which all is not in the nature of fresh or the first
construction but renovation or repairs. Hon'ble Apex Court in case of

Rajasthan Spinning & Weaving Mills Ltd (2010) 255 ELT 481 (SC) observes
that:

12. Inter alia observing that capital goods can be machines, machinery,
plant, equipment, apparatus, tools or appliances if any of these goods is used for
producing or processing of any goods or for bringing about any change in the
substance for the manufacture of final product, although this view was expressed in
the light of the afore-noted definition of “capital goods” in the said Rule, which is not
there in Rule 57Q, as applicable in the instant case, yet the “user test” evolved in
the judgment, which is required to be satisfied to find out whether or not particular
goods could be said to be capital goods, would apply on all fours to the facts of the
present case, in fact, in para 6 of the said judgment, the court noted the stand of the
learned Additional Solicitor General, appearing for the Revenue, to the effect that
the question whether an item falls within the purview of “capital goods” would
depend upon the user it is put to.

13. Applying the “user test” on the facts in hand, we have no hesitation in
holding that the steel plates and M.S. channels, used in the fabrication of chimney
would fall within the ambit of “capital goods” as contemplated in Rule 57Q. it is not
the case of the Revenue that both these items are not required to be used in the
fabrication of chimney, which is an integral part of the diesel generating set,
particularly when the Pollution Control laws make it mandatory that all plants which
emit effluents should be so equipped with apparatus which can reduce or get rid of
the effluent gases. Therefore, any equipment used for the said purpose has to be
treated as an accessory in terms of Serial No. 5 of the goods described in column

(2) of the Table below Rule 57Q. L

8. The mé"choateckwgy rei’rerotatﬁ’e allegations in the show cause
nofice wﬁ{hou’rsupbpr/f nd concrete’ evidences leaves me with no

ol’rernoﬂvglb‘ut ’rooqk;"e t the submission of the party. The show cause
B o o

o

\ R Lo 8 y Y/
s Y s
g 2 7




F.No.V(64)36/North/Appeal/18-19

nofice had not stated whether the factory has been constructed new or
’rhere is no renovation or repair to deny the credit as per definition. | find
noihmg in the show cause notice or impugned order fo show that the

factory is new or constructed recently and not renovated. Therefore | am

not ready to support said finding of the impugned order.

g. In view of the above, the appeal filed by the appellant is

allowed.

10, 37rereRd EIT &St & IS 3refiet T FRITeRT SURIH A ¥ R ST ¢
The appeal filed by the appellant stands disposed of in above
terms.

C)h\g‘w/j
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Attested

X (Appeals)
Ahmedabad

By R.P.A.D.

To,

Phenix Procon PvtLid.,

87/1 Dholka-Bagodara Road
Village-Gangad,Dholka-Bavla Road,
Ahmedabad-382240.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.

3. The Additional Commissioner, Central Tax (System), Ahmedobod North.

4. The Asstt./Deputy Commissioner, Central Tax, Division-V, Ahmedabad-
North.

5. Guard File
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